IN  THE  MATTER  of  the  Ontario  Human  Rights  Code 
R.S.O.  1970,  c.318,  as  amended. 

AND  IN  THE  MATTER  of  the  Complaint  made  by  Mr. 
Thomas  Leonard  Hadley  of  Mississauga,  Ontario 
that  he  was  discriminated  against  by  the  City 
of  Mississauga  in  its  refusal  to  continue  to 
employ  him  because  of  his  age. 


Appearances 


Julian  Polika 


John  Pallett,  Q.C. 


Basil  Clark,  Q.C.  & 
Peter  Piroth 


-  Counsel  for  the  Ontario  Human  Rights 
Commission 

-  Counsel  for  the  Complainant,  Thomas 
Leonard  Hadley 

-  Counsel  for  the  Respondent,  the  City 
of  Mississauga 


REASONS  FOR  DECISION 


1.  FACTS 


On  June  30,  1975,  Thomas  Leonard  Hadley  was  forced  to  retire  at 
the  age  of  60  from  his  employment  with  the  City  of  Mississauga  Fire  Depart- 
ment.    He  lodged  a  Complaint  with  the  Ontario  Human  Rights  Commission  al- 
leging that  the  City  of  Mississauga1 s  refusal  to  continue  to  employ  him 
was  In  contravention  of  s.4(l)(b)  of  the  Ontario  Human  Rights  Code,  R.S.O. 
1970,  c.318,  as  amended,  which  is  the  subject-matter  of  this  inquiry. 

Mr.  Hadley  (hereinafter  referred  to  as  the  Complainant)  had  de- 
voted almost  twenty  years  to  the  fire-fighting  service  when  he  received 
notice  that  he  was  to  be  compulsorily  retired.     He  had  joined  the  fire  force 
of  the  Township  of  Toronto,  the  predecessor  of  the  Corporation  of  the  City 
of  Mississauga,  as  a  volunteer  in  1948  and  maintained  this  status  until 
July  1956,  when  he  joined  the  paid  staff  as  a  second  class  fire  fighter  at 
the  age  of  41.     The  Complainant  then  worked  for  several  years  as  a  fire 
prevention  officer  but  left  that  position  because  he  preferred  the  active 
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^         service.    He  was  posted  back  to  his  old  fire  station  and  was  eventually 

promoted  to  Captain  in  1970  and  served  in  that  capacity  until  his  retire- 
ment in  June  of  1975. 

At  the  time  of  retirement,  the  Complainant  was  in  charge  of  a 
fire  station,  a  pumper  and  a  crew  of  four  firemen.     It  is  common  ground 
that  the  nature  of  the  work  although  largely  administrative,  could  at 
times  be  perilous. 

As  he  was  nearing  his  60th  birthday,  the  Complainant  feared 
that  his  employment  would  be  terminated  unless,  as  he  understood  it,  he 

^  obtained  an  extension  permitting  him  to  continue  for  a  further  period  un- 

til he  reached  65.     Accordingly,  he  made  this  request  to  the  City  Manager  in 
a  letter  dated  January  29,  1975  in  which  he  advanced  a  number  of  reasons 
in  favour  of  an  extension.    An  exchange  of  correspondence  then  took  place 
in  which  the  City  indicated  that  it  was  taking  the  matter  under  advisement 
and  in  which  the  Complainant  pressed  for  a  decision.     Finally,  by  a  letter 
dated  May  21,  1975,  the  Complainant  was  informed  by  Mr.  J.V.  Sherlock,  Direc- 
tor of  Personnel  of  the  City  of  Mississauga  that  his  request  for  an  extension 
past  normal  retirement  had  been  reviewed  in  depth  and  had  been  discussed  in 
City  Council.     The  letter  concluded  with  the  following  paragraphs: 

"You  will  appreciate  that  in  opting  for  retirement  at 
age  60,  Firefighters  were  required  to  contribute  ap- 
proximately one  percent  extra  to  the  OMERS  pension 
fund  and  that  your  total  contribution  has  been  matched 
by  the  Municipality.     This  arrangement  provides  for 
retirement  on  a  pension  based  on  the  same  formula, 
without  reduction,  as  for  those  employees  who  opted 
for  retirement  at  age  65  under  the  OMERS  plan. 

As  a  result  of  all  our  deliberations,  I  must  inform 
you  that  we  cannot  comply  with  your  request  for  ex- 
tension beyond  60  years  of  age  which  is  the  normal 
retirement  age  for  Firefighters  in  the  City  of  Mississauga." 

This  letter  followed  a  Resolution  of  City  Council  on  May  12,  1975  adopting 
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the  recommendation  of  Mr.  Sherlock  to  the  effect  "that  the  City  of  Missis- 
saiga  maintain  a  consistent  implementation  of  a  policy  of  retirement  at  age 
60  for  Firefighters".     It  becomes  important  to  determine  the  reasons  for  the 
City  of  Mississauga  adopting  this  policy  and  the  specific  reasons  for  re- 
leasing the  Complainant  from  employment  when  he  reached  the  age  of  60.  It 
is  interesting  to  note  that  in  Mr.  Sherlock's  letter  to  the  Complainant  no 
specific  reasons  were  given  justifying  his  compulsory  retirement  other  than 
a  reference  to  the  OMERS  Pension  Plan.     There  was  no  mention  about  the  Com- 
plainant's competency  to  perform  his  job  nor  that  he  had,  through  aging,  lost 
the  necessary  physical  and  mental  capacities  to  execute  the  tasks  of  a  Captain. 
Nor  is  there  any  suggestion  that  the  City  adopted  its  policy  as  stated  in  its 
Resolution  to  retire  firemen  at  the  age  of  60  because  of  the  belief  that  the 
deterioration  in  individuals  progresses  to  such  degree  that  to  allow  them  be- 
yond the  age  of  60  to  perform  fire  fighting  work  would  endanger  their  lives, 
the  lives  of  other  members  of  the  crew  and  the  public  as  well. 
A  number  of  issues  arise  out  of  these  facts: 

(i)  What  were  the  motivating  reasons  for  terminating  the 
Complainant's  employment  when  he  reached  the  age  of  60? 
Was  it  solely  because  he  attained  that  age  so  as  to  be 
prima  facie  in  contravention  of  s.4(l)(b)  of  the  Ontario 
Human  Rights  Code? 

(ii)  If  so,  was  age  a  bona  fide  occupational  qualification  and 
requirement  of  the  Complainant's  employment  or  position 
within  the  meaning  of  s.4(6)  of  the  Ontario  Human  Rights 
Code  so  as  to  justify  the  City's  practice? 

(iii)  Did  the  Complainant  have  prior  knowledge  that  he  was  obliged 
to  retire  at  the  age  of  60  and  thereby  consent  to  that  term? 
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What  effect  would  that  have  upon  the  operation 
of  the  Ontario  Human  Rights  Code? 
(iv)      Does  the  fact  that  retirement  dates  form  an 

integral  part  of  a  pension  plan  scheme  afford 
a  defence  to  the  Complainant's  allegation? 


2.     HAS  THERE  BEEN  AN  ACT  OF  DISCRIMINATION  BY  THE  RESPONDENT  CITY  AGAINST 
THE  COMPLAINANT? 


The  evidence  is  clear,  and  indeed  uncontested  by  the  Respondent 
City,  that  the  sole  reason  for  terminating  the  Complainant's  employment  with 
the  City  of  Mississauga  was  the  fact  that  he  attained  the  age  of  60.     The  rel- 
evant wording  of  s.4(l)(b)  of  the  Ontario  Human  Rights  Code  reads  as  follows: 

No  person  shall  .    .   .  dismiss  or  refuse  to 
employ  or  continue  to  employ  any  person 
.  .   .  because  of  .   .   .  age  ...  of  such 
person  or  employee. 

Section  19(a)  defines  "age"  as  meaning  any  age  of  40  or  more  and  less  than 
65  years.     The  Respondent's  action,  without  question,  comes  within  the  pro- 
hibitory terms  of  these  provisions. 


3.     IS  AGE  A  BONA  FIDE  OCCUPATIONAL  QUALIFICATION  AND  REQUIREMENT  FOR  THE 
POSITION? 


The  Ontario  Human  Rights  Code  in  s.4(6)  does  provide  a  defence,  if 

it  can  be  established,  to  an  act  of  discrimination.     It  reads: 

The  provisions  of  this  section  relating  to 
any  discrimination,  limitation,  specification 
or  preference  for  a  position  or  employment 
based  on  age,  sex  or  marital  status  do  not 
apply  where  age,  sex  or  marital  status  is  a 
bona  fide  occupational  qualification  and 
requirement  for  the  position  or  employment. 
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Prior  to  his  forced  retirement,  the  Complainant  was  a  Shift 
Captain  in  charge  of  a  small  fire  fighting  station.     He  had  some  admin- 
istrative duties  but,  in  addition,  he  often  became  involved  in  the  actual 
extinguishment  of  fires.     Fire  Chief  Joseph  Miller  testified  that  a  Shift 
Captain  was  totally  responsible  for  the  operation,  efficiency  and  training 
of  his  crew  and  for  the  upkeep  of  equipment. 

During  the  course  of  a  fire  the  Captain  is  in  charge  of  the  pumper 
and  its  crew  unless  an  officer  with  senior  rank  arrives.     Very  often  the  fire 
is  not  of  such  magnitude  to  require  the  presence  of  a  senior  officer.  Both 
the  Fire  Chief  and  the  Complainant  testified  that  the  Captain  often  has  to 
make  crucial  decisions  with  respect  to  directing  operations  at  the  fire  site. 
The  Captain  himself  may  or  may  not,  depending  on  the  type  of  fire,  partici- 
pate physically  in  putting  it  out  or  in  rescue  operations.     If,  for  example, 
the  pumper  is  summoned  to  a  grass  fire,  it  is  very  possible  that  the  crew 
of  four  or  five  individuals  could  attend  to  the  job  without  any  intervention 
on  the  part  of  the  Captain.     If  the  incident  involved  a  structural  fire 
(such  as  a  dwelling  or  an  automobile),  however,  then  it  might  call  for  posi- 
tive participation  by  way  of  physical  activity  on  the  part  of  the  Captain. 
Chief  Miller  testified  that  the  Captain  had  to  be  capable  of  doing  physical 
work,  and  possess  the  ability  to  lead  his  men  well.     There  is  no  doubt, 
therefore,  that  the  kind  of  work  that  the  Complainant  was  engaged  in  could 
at  times  be  termed  hazardous  and  dangerous  to  his  own  physical  safety.  More- 
over, his  ability  and  conduct  affected  the  well-being  of  his  crew  and  perhaps 
the  personal  safety  of  members  of  the  public.     Accordingly,  physical  standards 
for  firemen  should  be  higher  than  in  other  occupations  and  the  City  of  Missis- 
sauga  relied  upon  age  as  a  rough  barometer  of  physical  fitness. 
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The  question  then  becomes  whether  the  nature  of  the  Complainant's 
employment  was  such  that  it  could  be  concluded  that  age  was  a  bona  fide  oc- 
cupational qualification  and  requirement  of  the  position.     The  burden  of 
proof  to  establish  this  fact  lies  upon  the  employer.     The  exception  set  out 
in  s.4(6)  was  intended  to  be  narrowly  construed  and  the  principle  should  be 
followed  that  in  interpreting  a  humanitarian  remedial  statute  which  fulfills 
a  public  purpose,  the  burden  should  lie  upon  the  Respondent  who  asserts  an 
exception  to  the  general  policy  of  the  legislation:     See  the  Interpretation 
Act,  R.S.O.  1970,  c.225,  s.10;  Weeks  v.  Southern  Bell  Telephone  and  Telegraph 
Company  (1969)  408  F  2d  228. 

In  determining  what  is  required  to  discharge  the  burden,  it  is 
of  assistance  to  examine  an  American  authority  interpreting  a  provision 
contained  in  the  Age  Discrimination  in  Employment  Act  (1967)  29  U.S.C.  ss. 
621-634,  as  amended,  which  is  similar  to  s.4(6)  of  the  Ontario  Human  Rights 
Code.    Under  the  American  statute,  an  employer  can  discriminate  against  a 
person  within  the  protected  age  bracket  on  the  basis  of  age  "where  age  is  a 
bona  fide  occupational  qualification  reasonably  necessary  to  the  normal  op- 
eration of  the  particular  business." 

In  Hodgson  v.  Greyhound  Bus  Lines  Inc.   (1974)  499  F.  2d    859,  cert, 
denied,    95  S.Ct.  805,  the  United  States  Court  of  Appeal,  7th  circuit,  had  to 
determine  whether  a  bus  company  could  use  the  "bona  fide  occupational  qualif- 
ication" defence  to  justify  a  policy  of  not  hiring  bus  driver  applicants  be- 
yond the  age  of  35.    The  court  considered  what  proof  was  required  from  the 
employer  to  discharge  its  burden  to  show  that  the  "bona  fide  occupational 
qualification"  defence  applied  in  a  case  where  the  lives  of  many  people  would 
ultimately  depend  on  a  job  applicant's  ability.     It  was  appropriate,  the  court 
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said  to  consider  not  only  the  "welfare  of  the  job  applicant",  but  also  the 
"well-being  and  safety  of  bus  passengers  and  other  highway  motorists"  (supra, 
page  862).     The  court  held  that  the  essence  of  the  employer's  business  was 
the  safe  transportation  of  its  passengers  and  accordingly,  the  court  deemed 
it  necessary  that  the  employer  establish  that  the  essence  of  its  operations 
would  be  endangered  by  hiring  drivers  over  40  years  of  age.     In  determining 
how  heavy  a  burden  of  proof  Greyhound  should  have  to  bear  in  order  to  esta- 
blish such  danger,  the  court  ruled  that  the  "compelling  concerns  for  safety" 
made  it  unnecessary  for  Greyhound  to  show  that  all  or  substantially  all  bus 
driver  applicants  over  40  could  not  perform  safexy.     Instead,  Greyhound  had 
only  to  demonstrate  a  "rational  basis  in  fact"  for  believing  that  elimina- 
tion of  its  maximum  hiring  age  would  increase  the  risk  of  harm  to  its  pas- 
sengers.    Moreover,  the  court  held  that  Greyhound  could  meet  its  burden 
of  proof  even  if  it  demonstrated  only  a  minimal  increase  in  risk  of  harm; 
hence,  it  would  be  sufficient  for  Greyhound  to  show  that  eliminating  its 
hiring  policy  could  jeopardize  the  life  of  even  one  more  person  than  might 
otherwise  occur.     The  court  pointed  out  that  imposing  a  heavier  burden  of 
proof  upon  Greyhound, 

"would  effectively  require  Greyhound  to  go 
so  far  as  to  experiment  with  the  lives  of 
passengers  in  order  to  produce  statistical 
evidence  pertaining  to  the  capabilities  of 
newly-hired  applicants  forty  to  sixty-five 
years  of  age."  (p. 865) 

A  considerable  amount  of  evidence  was  adduced  by  Greyhound  in  an 
effort  to  satisfy  its  burden  of  proof  to  substantiate  its  claim  for  a  bona 
fide  occupational  qualification.     The  evidence  included  testimony  by  trans- 
portation industry  officials,  and  more  important,  evidence  pertaining  to 
the  rigours  of  the  driving  assignments;  the  degenerative  physical  and  sens- 
ory changes  in  a  human  being  brought  on  by  the  aging  process  which,  it  was 
suggested,  begins  in  the  late  thirties  in  the  life  of  a  person;  and  the 
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statistical  evidence  reflecting,  inter  alia  that  drivers  at  age  55  be- 
gin having  more  accidents  and  that  Greyhound's  safest  driver  was  55 
years  old  and  had  driven  sixteen  years  for  the  company  -  an  "optimum 
blend  of  age  and  experience",  the  court  noted,  that  could  never  be  at- 
tained by  hiring  applicants  40  years  of  age  or  over.     The  court  found 
this  evidence  compelling  and  sufficient  to  demonstrate  that  Greyhound 
had  a  rational  basis  in  fact  to  believe  that  elimination  of  its  maxi- 
mum hiring  age  would  increase  the  likelihood  of  risk  of  harm  to  the 
well-being  of  its  passengers  and  others.     Greyhound  had  established 
to  the  satisfaction  of  the  court  that  its  hiring  policy  was  not  the 
result  of  an  arbitrary  belief  lacking  any  objective  basis  or  rationale 
and  therefore  did  not  contravene  the  statute. 

It  is  important  to  keep  in  perspective  the  various  factors 
that  influenced  the  decision  in  Hodgson  v.  Greyhound  Lines  Inc. .  The 
most  significant  factor  was  the  court's  concern  that  imposing  a  more 
stringent  burden  of  proof  upon  the  employer  might  jeopardize  the  public's 
safety.     The  second  consideration  was  the  court's  evaluation  of  the  con- 
flicting testimony  given  by  the  medical  witnesses  concerning  a  person's 
"functional  age",  that  is,  his  ability  and  capacity  to  do  the  job,  rather 
than  his  chronological  age.     It  was  not  clear  to  the  court  that  functional 
age  was  readily  or  practicably  determinable  and  the  court  also  noted  that 
the  medical  witnesses  called  on  behalf  of  the  government  were  prepared  to 
concede  that  chronological  age  was  "at  least  an  indicator  of  driving  ability". 
Another  factor  was  the  court's  determination  that  even  if  Greyhound's  exam- 
inations of  driving  skills  (and  there  was  some  doubt  that  a  physical  exam- 
ination alone  could  detect  degenerative  changes  impairing  driving  ability) 
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could  adequately  screen  out  disabilities  occasioned  by  age  in  the  AO 
to  65  age  bracket,  it  was  questionable  whether  Greyhound  could  practi- 
cably scrutinize  the  continued  fitness  of  such  drivers  on  a  frequent 
and  regular  basis. 

The  Greyhound  case  suggests  that  the  employer's  burden  of 
justification  will  diminish  proportionately  to  the  degree  of  danger  in- 
volved, even  though  the  evidence  is  ambiguous  as  to  the  question  of  age 
affecting  an  employee's  ability  and  reliability.     The  court  apparently 
was  prepared  to  acquiesce  in  the  general  proposition  that  all  people 
undergo  the  same  type  of  degenerative  physical  changes  as  they  age  and 
that  each  "over  35"  applicant  therefore  need  not  be  given  an  individual- 
ized test  to  discover  whether  or  not  he  qualifies  for  employment.  Since 
that  analysis  involves  the  initial  assumption  that  ability  does  indeed 
diminish  with  age,  it  seems  inconsistent  with  the  intent  underlying 
human  rights  legislation  which  must  be  to  promote  employment  of  older 
persons  based  on  their  ability  rather  than  age.     Thus  there  is  doubt 
whether  the  Greyhound  decision  should  be  followed  in  Ontario. 

Even  if  the  principles  enunciated  in  the  Greyhound  case  had 
any  application  to  the  present  case  on  the  basis  that  the  firemen  s  iob 
involves  not  only  his  safety  but  that  of  his  crew  and  the  public  at 
large,  there  are  a  number  of  significant  differences  between  the  two 
cases.    First,  although  there  is  some  evidence  to  indicate  that  the  job 
is  strenuous  and  perhaps  dangerous,  the  Respondent  City  did  not  adduce 

a  scintilla  of  evidence  to  show  that  a  person  undergoes  substantial  degen- 
eration either  physically  or  mentally  as  a  result  of  the  aging  process  so 
as  to  prevent  him  from  adequately  performing  his  task  as  a  fireman.  Consid- 
ering the  resources  available  to  the  Respondent,  it  is  remarkable  that 
it  failed  to  adduce  such  evidence,  if  it  indeed  exists.  Furthermore, 
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it  appears  that  the  Complainant  himself  was  in  good  health  and  had  un- 
dergone a  complete  medical  examination  including  a  cardiograph  shortly 
after  his  forced  retirement.    No  issue  was  taken  by  the  Respondent  with 
respect  to  the  Complair ant's  personal  fitness  and  health. 

Moreover,  Chief  Miller  indicated  that  one  of  the  most  essen- 
tial qualities  of  a  Shift  Captain  is  his  leadership  ability  and  he  con- 
ceded that  there  is  not  necessarily  a  relationship  between  age  and  the 
ability  to  lead.    He  testified  that  the  real  concern  should  be  whether 
the  man  possesses  sufficient  physical  and  mental  capabilities  to  per- 
form the  job  and  not  just  whether  he  has  reached  a  certain  age.     In  a 
letter  (Exhibit  23),  dated  September  13,  1971,  to  Mr.  M.D.  Henderson, 
Town  Manager,  in  which  Chief  Miller  endorsed  the  application  of  Mr.  David 
B.  Brown  for  an  extension  beyond  his  60th  birthday,  he  expressed  his  views 
about  retirement  at  age  60  in  the  following  way: 

"...  some  7  or  8  people  were  employed 
by  this  department,  when  it  was  founded 
.as  a  permanent  force,  because  they  had 
background  and  service  as  volunteers. 
These  people  are  fast  approaching  60, 
with  a  very  small  pension  and  we  think 
people  in  this  category  deserve  some 
consideration.     We  are  not  opposed  to 
retirement  at  60  providing  an  adequate 
pension  has  been  built  up.     We  would 
suggest  a  good  look  at  the  problem  and 
perhaps  come  up  with  a  plan  of  graduated 
retirement  for  these  older  employees.  A 
few  extra  years  of  employment  for  these 
older  employees  would  go  a  long  way  in 
their  retirement  benefits.  " 

Chief  Miller  was  primarily  concerned  about  the  economic  difficulties 
that  firemen  could  face  as  a  result  of  forced  retirement  at  age  60. 
His  personal  view  was  that  age  60  had  been  set  as  the  date  for  retire- 
ment and  he  would  not  quarrel  with  it  so  long  as  a  man  secures  a  good 
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pension  upon  his  retirement.     It  should  be  noted  that  Chief  Miller,  in 
agreeing  with  a  policy  of  retiring  his  men  at  age  60,  did  not  testify 
that  from  his  experience  individuals  aged  60  could  not  adequately  per- 
form their  duties  or  that  the  older  firemen  would  jeopardize  the  safety 
of  members  of  the  public.     Consequently,  the  Board  has  no  concrete  evi- 
dence before  it  to  suggest  that  age  is  a  bona  fide  qualification  and  re- 
quirement of  the  position  of  Shift  Captain    in   the  fire  department.     It  is 
not  sufficient  to  bring  an  employer  within  the  saving  statutory  provision 
merely  by  the  labelling  of  the  job  as  "strenuous".     The  City  did  permit 
certain  individuals  to  continue  their  jobs  beyond  uhe  age  of  60  (Messrs. 
Braithwaite,  Miller,  Warner,  Oliphant  and  Dienhart) .     If  the  City  was  ser- 
iously concerned  about  implementation  of  its  policy  to  retire  firemen  at 
age  60  simply  because  of  the  strenuous  nature  of  the  job  and  the  safety 
factor,  this  action  belies  its  position.    Admittedly,  the  work  of  these 
five  individuals  was  in  the  main,  administrative;  some  of  them,  however, 
were  called  upon  from  time  to  time  to  lead  operations  in  combatting  very 
serious  fires. 

What  seems  to  be  important  in  the  job  of  firefighter  is  not  the 
age  of  the  individual  but  his  physical  and  mental  fitr.ess.     A  claim  for 
differentiation  should  not  be  permitted  on  the  basis  of  an  employer's 
assumption  that  every  employee  over  a  certain  age  becomes  physically  or 
mentally  unable  to  perform  the  duties  of  a  job.     Each  case  should  be  deter- 
mined on  an  individual  case-by-case  analysis,  not  on  the  basis  of  any  general 
or  class  concept.     The  ruling  in  the  Greyhound  case  can  only  be  justified, 
if  at  all,  in  situations  where  there  is  some  element  of  risk  to  the  public 
involved  and  it  is  virtually  impossible  or  impractical  to  evaluate  persons 
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on  an  individual  basis.     It  is  important  to  note  that  the  court  in  the  Grey- 
hound case  took  into  account  the  fact  that  it  was  questionable  whether  the 
employer  could  practicably  scrutinize  the  continued  fitness  of  its  drivers 
on  a  frequent  and  regular  basis.     Counsel  for  the  City  of  Mississauga  argued 
that  if  every  fire  fighter  had  to  be  tested  for  physical  and  mental  skills, 
it  would  be  logistically  impossible  and  moreover,  any  results  that  would 
arise  therefrom  would  have  to  be  given  a  subjective  interpretation.  Al- 
though Counsel  raised  this  matter  in  argument,  no  evidence  was  produced  in 
the  course  of  the  hearing  to  support  this  proposition.     In  the  absence  of 
evidence  to  the  contrary,  there  does  not  appear  to  the  Board  to  be  any  rea- 
son why  the  City  of  Mississauga  could  not  establish  special  job-related  ex- 
aminations which,  on  a  regular  basis,  test  the  abilities  of  each  fire  fighter 
coming  within  a  particular  age  bracket.     If  regular  physical  examinations 
alone  are  insufficient  to  detect  degenerative  changes  impairing  a  fire  fighter's 
ability,  any  such  infirmities  could  probably  be  detected  during  the  course  of 
specially  designed  functional  and  psychological  examinations  given  to  the  em- 
ployees.    The  problem  with  the  instant  case  in  contradistinction  to  the  Grey- 
hound case  is  that  absolutely  no  evidence  was  adduced  to  demonstrate  that  age 
alone  would  sufficiently  impair  a  Shift  Captain's  ability  so  as  to  render 
him  a  menace  to  himself  or  to  his  crew  or  to  the  public  generally.  That 
is  not  to  say  that  gerontological  research  does  not  exist  in  some  form  on 
this  point.     It  just  was  not  put  before  this  Board,  if,  in  fact,  it  does 
exist.    As  far  as  the  circumstances  of  this  case  are  concerned,  therefore, 
the  inescapable  conclusion  is  that  the  Respondent  City  has  not  discharged 
the  burden  of  proof  resting  upon  it  and  therefore  has  not  shown  that  age 
is  a  bona  fide  occupational  qualification  of  the  job  of  Shift  Captain. 


-  13  - 


4.     DOES  THE  OPERATION  OF  THE  PENSION  PLAN  AFFORD  A  DEFENCE  TO  THE  COMPLAINANT'S 
ALLEGATION? 

Much  evidence  was  adduced  at  the  hearing  about  the  historical  de- 
velopment of  the  pension  plans  as  they  related  to  firemen  in  the  City  of 
Mississauga  and  it  thus  is  necessary  to  review  the  chronology  of  events. 

As  of  January  1,  1974,  the  Towns  of  Streetsville  and  Port  Credit 
and  part  of  the  Town  of  Mississauga  were  amalgamated  into  the  City  of  Mis- 
sissauga within  the  Regional  Municipality  of  Peel  (see  the  Regional  Muni- 
cipality of  Peel  Act,  S.O.  1973,  c.60,  s.2).     Prior  to  that  date  each  of 
the  three  towns  operated  its  own  fire  department.     By-laws  of  the  three 
towns,  as  they  existed  prior  to  January  1,  1974,  continued  after  that  date 
to  have  force  and  effect  until  changed  by  the  Council  of  the  newly-created 
City  of  Mississauga  (see  the  Regional  Municipality  of  Peel  Act,  1973,  s.115 
(7)). 

In  1947,  the  first  material  by-law,  number  1379,  was  enacted  by 
the  Corporation  of  the  Township  of  Toronto.     Rule  4  found  within  Schedule 
A  of  that  By-law  was  headed  "Normal  Pension  Age"  and  provided  that  for  em- 
ployees of  fire  departments,  the  normal  pension  age  was  attained  on  the 
first  day  of  June  nearest  to  the  60th  birthday  but  employees  who  were  over 
the  age  of  55  on  the  date  of  joining  the  plan  would  retire  on  a  sliding 
scale  from  61  to  65  depending  on  their  exact  age  when  they  joined  the  plan. 
This  employee's  pension  plan  also  provided  for  early  retirement  in  Rule  7  of 
Schedule  A  permitting  a  member  of  the  plan  to  retire  with  a  smaller 
pension  within  10  years  before  normal  pension  age  so  long  as  the  con- 
sent of  the  Township  was  obtained.     In  addition,  Rule  8  contained  a 
provision  for  late  retirement  with  the  consent  of  the  Township  thereby 
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allowing  a  member  of  the  plan  to  postpone  his  retirement  date  beyond 
the  normal  pension  age  to  a  maximum  of  5  years  at  which  time  an  increased 
pension  would  become  payable.    The  scheme  provided  for  a  flexible  retire- 
ment date  which  was  tied  to  the  time  when  the  fireman  joined  the  plan. 
The  pension  plan  was  arianged  by  the  Corporation  of  the  Township  of  Toronto 
in  conjunction  with  the  Standard  Life  Assurance  Company  after  more  than 
75%  of  the  full-time  employees  of  the  Township  agreed  to  the  terms  thereof. 

This  arrangement  continued  until  January  19,  1961  when  a  collec- 
tive agreement  was  entered  into  between  the  Corporation  of  the  Township 
of  Toronto  and  the  Township  of  Toronto  Firefighters  Association,  Local 
1212.     The  only  change  made  as  a  result  of  that  agreement  was  set  out  in 
Article  6,  s.8,   which  stated  that  "an  employee  who  attains  retirement  age 
will  be  permitted  to  work  beyond  that  age  provided  (a)  the  Chief  so  recom- 
mends, and  (b)  the  Council  approves."    Thus,  in  addition  to  Council  approval 
being  a  condition  precedent  to  securing  a  postponement  of  the  retirement  age, 
the  approval  of  the  Fire  Chief  became  an  added  prerequisite. 

Then  on  January  1,  1963,  the  Ontario  Government  decided  to  assist 
its  local  governments  in  obtaining  adequate  pension  benefits  for  their  many 
employees.     This  was  done  by  establishing  the  Ontario  Municipal  Employees 
Retirement  System  (See  the  Ontario  Municipal  Employees  Retirement  System 
Act,  R.S.O.  1970,  c.324).    Pursuant  to  that  statute,  Regulation  168/62  was 
passed  and  provided  in  s.ll(l)  thereof  that  the  normal  retirement  age  of  a 
member  of  the  plan  was  65  years  except  in  those  cases  where  an  employer  filed 
a  certificate  with  the  Secretary-Treasurer  stating  that  the  persons  who  were 
engaged  by  the  employer  as  policemen  or  firemen  were  entitled  to  retire  at  the 
age  of  60,  in  which  case  the  normal  retirement  age  of  such  member  was  60  years. 
For  purposes  of  the  plan,  therefore,  ages  60  or  65  would  be  the  dates  at  which 
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a  member  would  become  eligible  for  pension.     In  the  case  of  firemen 
it  would  depend  on  the  municipality  certifying  that  the  normal  retire- 
ment age  was  60.     Accordingly,  By-law  4912  of  the  Corporation  of  the 
Corporation  of  the  Township  of  Toronto  was  enacted  on  September  14, 
1964  and  authorized  participation  of  its  employees  in  the  OMERS  system. 
On  April  12,  1965,  the  Township  enacted  By-law  5147  amending  By-law  4912 
to  specifically  certify  that  employees  of  the  Township  who  were  engaged 
as  policemen  or  firemen  were  entitled  to  retire  at  the  age  of  60.  Mr. 
Hadley  voluntarily  joined  the  OMERS  plan  in  1964  and  signed  the  appro- 
priate enrolment  card  on  which  he  acknowledged  tuat  his  normal  retirement 
age  was  60. 

The  next  relevant  event  was  the  enactment  of  By-law  30-74  by 
the  new  Corporation  of  the  City  of  Mississauga  on  January  2,  1974  in  which 
it  was  provided  that  the  retirement  age  for  all  firefighters  shall  be  60 
years  with  the  exception  of  four  individuals  who  had  all  been  the  Fire  or 
District  Chiefs  in  the  towns  or  villages  which  had  been  absorbed  into  the 
City  of  Mississauga  upon  amalgamation.     With  respect  to  these  individuals 
By-law  30-74  permitted  them  to  remain  on  staff  until  age  65.     In  December 
of  1974  and  in  January  of  1976  the  City  enacted  by-laws  authorizing  supple- 
mentary agreements  between  the  City  and  the  Ontario  Municipal  Employees  Re- 
tirement Board  in  respect  of  payment  of  supplementary  benefits  and  in  which 
it  was  again  confirmed  that  the  normal  retirement  age  for  firefighters  was 
60.    And  as  mentioned  earlier,  the  City  passed  a  Resolution  on  May  12,  1975 
that  the  City  maintain  a  consistent  implementation  of  a  policy  of  retirement 
at  age  60  for  firefighters. 

In  the  pension  arrangements,  the  word  "normal"  is  used  to  define 
pension  age  or  retirement  age.     There  is  nothing  to  warrant  construing  the 
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term  "normal  retirement  age"  to  mean  "compulsory  retirement  age".  The 
statement  that  the  normal  date  of  retirement  is  at  age  60  clearly  implies 
that  there  are  other  dates  within  the  minds  of  the  parties  at  which  fire- 
men may  retire.    Moreover,  even  the  Township  of  Toronto  which  was  the  pre- 
decessor of  the  Respondent  Municipality  in  By-law  5147  merely  stated  that 
firemen  are  entitled  to  retire  at  age  60.     That  would  suggest  that  retire- 
ment at  that  age  is  optional  at  the  discretion  of  the  employee  who  may 
wish  to  take  his  benefits  at  that  age. 

The  evidence  all  indicated  that  the  pension  plans  themselves  did 
not  impose  a  rigid  mandatory  retirement  date.     Even  if  they  had,  it  is  most 
doubtful  that  a  pension  plan  which  forces  compulsory  retirement  would  over- 
ride the  prohibition  set  out  in  the  Ontario  Human  Rights  Code. 

A  defence  with  respect  to  pension  plans  which  distinguishes  be- 
tween employees  because  of  age,  is  contained  in  s.4(9)  and  provides  as  fol- 
lows : 

Clause  g  of  subsection  1  does  not  apply  to 
any  bona  fide  superannuation  or  pension 
fund  or  plan  or  any  bona  fide  insurance 
plan  that  provides  life,  income,  disability, 
sickness,  medical  or  hospital  payments  or 
benefits  of  a  monetary  kind  to  which  an 
employee,  his  survivors  or  dependants  are 
or  may  be  entitled  to  that  differentiates 
or  makes  a  distinction,  exclusion  or 
preference  between  employees  or  any 
class  or  classes  of  employees  because 
of  age,  sex  or  marital  status. 

This  exception,  however,  affords  a  defence  only  to  an  allegation  falling 

within  s.4(l)(g)  which  prohibits  persons  from  discriminating  against  any 

employee  with  regard  to  any  term  or  condition  of  employment  because  of 

age.     Because  the  allegation  of  the  Complainant  is  under  s.4(l)(b)  of  the 

Code,  it  is  obvious  that  the  defence  as  it  relates  to  pension  plans  is  in- 
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applicable  in  the  instant  case.     Counsel  for  the  City  of  Mississauga  con- 
ceded that  the  Complaint  was  properly  framed  under  subsection  b  and  did 
not  suggest  that  the  Complaint  should  have  been  based  on  s.4(l)(g)  so  as 
to  allow  the  Board  to  take  cognizance  of  the  terms  of  s.4(9).     It  should 
be  noted,  in  any  event,  that  even  if  s.4(9)  were  relevant  to  the  proceed- 
ings, the  Board  does  not  think  it  would  justify  the  discriminatory  act  in 
question.     The  forerunner  of  the  prohibitory  provisions  with  respect  to 
age  discrimination  was  the  Age  Discrimination  Act,  R.S.O.  1970,  c.7  and 
s.4  thereof  precluded  the  application  of  the  statute  to  pension  plans  in 
the  following  wording: 

Nothing  in  this  Act  affects  the  operation  of 
any  bona  fide  retirement  or  pension  plan  or 
the  terms  or  conditions  of  any  bona  fide  group 
or  employee  insurance  plan." 

When  the  Age  Discrimination  Act  was  swept  into  the  Ontario  Human  Rights 
Code,  s.4  of  the  former  Act  was  not  incorporated  into  the  Code.  Instead, 
the  only  defence  relating  to  pension  plans  now  is  that  contained  in  the 
present  s.4 (9)  of  the  Ontario  Human  Rights  Code.     It  may  have  been  that 
the  phrase  "the  operation  of  any  bona  fide  retirement  or  pension  plan" 
was  sufficiently  broad  so  as  to  permit  the  involuntary  retirement  of  em- 
ployees before  age  65  pursuant  to  the  terms  of  a  bona  fide  plan.  That 
phrase,  however,  was  not  carried  forward  into  the  Ontario  Human  Rights 
Code.    As  presently  worded,  it  would  appear  that  the  purpose  of  the 
employee  benefit  plan  exception  was  to  permit  employers  to  discriminate 
against  older  employees  by  not  enrolling  them  in  pension  or  retirement 
plans,  or  by  providing  reduced  benefits  due  to  fewer  years  of  employment. 
Otherwise  the  cost  of  such  plans  would  discourage  employers  from  adopting 
or  retaining  them.     In  this  way  the  Code  does  not  condone  compulsory  re- 
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tirement  before  the  age  of  65  even  if  tied  to  a  pension  plan  but  merely 
permits  discrimination  with  respect  to  participating  in,  and  the  benefits 
accruing  from  the  plans.     Furthermore,  if  compulsory  retirement  of  an  in- 
dividual upon  attaining  the  age  of  60,  pursuant  to  a  pension  plan,  was  to 
be  acceptable,  then  the  Legislature  would  have  expressly  made  s.4(9)  a 
defence  to  an  allegation  under  s.4(l)(b). 

A  clear  distinction  in  this  regard  must  be  drawn  between  "retire- 
ment date",  i.e.  the  date  at  which  employment  ceases,  and  "pensionable  date", 
i.e.  the  date  at  which  pension  is  available.     This  is  emphasized  by  the  Task 
Force  on  Employment  Benefits  under  Part  X  of  the  Employment  Standards  Act 
in  its  Report  of  April  1975.     The  OMERS  plan  does  not  purport  to  set  a  man- 
datory retirement  age.     Where  suitable  proof  is  filed  by  an  employer  that 
firemen  are  entitled  to  retire  at  age  60,  then  OMERS  merely  establishes 
that  age  as  the  pensionable  age  at  which  an  employee  becomes  eligible  to 
receive  his  pension.     In  fact,  the  OMERS  plan  contemplates  either  post- 
poned or  early  retirement  at  the  option  of  the  employee.     For  example, 
in  its  booklet  (Exhibit  10)  prepared  for  members  whose  normal  retirement 
age  is  60  years,  the  following  is  found  at  page  6: 

"If  you  should  continue  to  work  past  your 
normal  retirement  date,  your  contributions 
to  OMERS  will  continue  and  your  pension  will 
increase  up  to  the  time  you  decide  to  retire. 
Your  retirement  pension  will  start  after  you 
actually  retire." 

Further,  on  the  same  page,  there  is  a  reference  to  early  retirement  in  the 
following  words : 

"You  may  request  early  retirement  and  payment 
of  your  retirement  pension  starting  at  any  time 
after  you  have  reached  age  50.     However,  because 
you  received  payments  starting  earlier  than  your 
normal  retirement  date,  your  pension  will  be  re- 
duced." 
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Consequent  ly ,  the  pensionable  date  may  vary  depending  upon  the  wishes  of 
the  employee,  and  the  provisions  with  respect  thereto  in  the  OMERS  plan 
do  not  violate  the  Ontario  Human  Rights  Code  which  precludes  an  employer 
from  dismissing  or  refusing  to  continue  to  employ  an  employee  merely  be- 
cause his  age  falls  within  the  40  to  65  bracket.     The  Task  Force  put  it 
succintly  when  it  said  c.t  page  96: 

"With  regard  to  pensionable  dates,  we  recognize 
that  these  may  be  made  available  before  age  65, 
provided  that  they  do  not  involve  compulsory 
retirement  in  contravention  of  s.4(l)(b)  of  the 
Human  Rightis  Code.     For  example,  where  a  normal 
pensionable  date  is  set  at  age  60,  if  an  employee 
wishes  and  is  able  to  continue  employment  for  five 
years  after  this  date  up  to  age  65,  he  or  she  has 
the  option  to  do  so.     In  this  case,  retirement 
between  60  and  65  is  at  the  employee's  option  only 
and  cannot  be  exercised  by  the  unilateral  action 
of  the  employer.     The  employer,  of  course,  con- 
tinues to  have  the  right  to  terminate  employment 
for  cause." 

The  Board  therefore  concludes  that  the  OMERS  pension  plan  does 
not  prescribe  a  mandatory  retirement  date  which  would  conflict  with  the 
Ontario  Human  Rights  Code.     Even  if  it  did,  for  the  reasons  given  earlier, 
it  would  not  afford  a  defence  to  an  allegation  of  age  discrimination  con- 
tained under  s.4(l)(b);  and  it  is  most  doubtful  that  it  would,  in  any 
event,  afford  a  defence  to  an  allegation  under  s.4(l)(g). 


5.     MUNICIPAL  BY-LAWS  WHICH  CONFLICT  WITH  ONTARIO  HUMAN  RIGHTS  CODE 


The  confusion  between  pensionable  age  and  retirement  age  has 
been  carried  forth  into  the  Municipal  by-laws.     It  may  have  been  that 
the  Municipality  never  put  its  mind  to  the  distinction  and  thought  that 
the  two  terms  were  synonymous.    Accordingly,  when  By-law  30-74  (Exhibit 
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16)  was  enacted  in  January  of  1974,  it  contained  a  preamble,  which  stated 
"whereas  the  present  retirement  age  for  all  firefighters  is  60  years"  when 
in  fact  the  OMERS  plan  did  not  provide  for  any  mandatory  retirement  at  age 
60  but  merely  provided  for  a  "normal  retirement  age".     In  any  event,  not- 
withstanding that  there  had  not  been  a  prior  written  existing  policy  making 
termination    of  employment  compulsory  at  age  60,  this  By-law  did  go  on  to 
specifically  enact:     "That  the  retirement  age  for  all  firefighters  shall 
be  60  years"  with  the  exception  of  four  individuals  who  were  allowed  to 
remain  in  the  employ  of  the  City  of  Mississauga  Fire  Department  until  age 
65.    Whatever  had  been  the  previous  position,  By-law  30-74  made  it  clear 
that  60  was  to  be  the  mandatory  retirement  age  for  firefighters. 

The  City  of  Mississauga  had  a  further  opportunity  to  review  its 
retirement  policy  for  firefighters  in  May  of  1975,  when  in  response  to  Mr. 
Hadley's  request  for  an  extension  of  employment  until  the  age  of  65,  Council 
reviewed  a  Report  (Exhibit  26)  prepared  by  Mr.  J.B.  Sherlock,  Director  of 
Personnel  wherein  he  recommended  that  the  City  of  Mississauga  should  main- 
tain a  consistent  implementation  of  a  policy  of  retirement  at  age  60  for 
firefighters.    Mr.  Sherlock  was  not  called  as  a  witness  to  this  proceed- 
ing and  had  been  with  the  Municipality  for  a  period  of  only  three  weeks 
when  his  Report  was  submitted  to  City  Council.    His  Report  contained  a 
representation  that  the  normal  retirement  age  for  firefighters  and  police 
under  the  provisions  of  the  OMERS  plan  is  60.     This  is  not  exactly  ac- 
curate because  the  OMERS  plan  in  fact  prescribes  that  the  normal  retire- 
ment age  of  a  member  is  65  years,  or  60  years  when  a  member  is  a  fireman 
and  the  employer  files  acceptable  proof  that  all  firemen  of  the  employer 
are  entitled  to  retire  at  age  60  (now  see  0.  Reg.  8/66, s. 8).     So,  in  fact, 
the  Municipality  could  dictate  the  normal  retirement  age  to  be  60,  not  the 
OMERS  plan.     The  Report  went  on  to  state  that  there  would  be  some  financial 
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implications  if  a  consistent  retirement  policy  for  firemen  was  not  main- 
tained.    This  was  explained  further  in  the  evidence  given  by  Mr.  Stanley 
A.  Keith,  Manager  of  Employee  and  Labour  Relations  for  the  City  of  Missis- 
sauga.     He  testified  that  if  several  employees  were  given  the  option  to 
change  their  minds  as  to  when  they  wished  to  retire,  there  would  be  finan- 
cial consequences  as  toth  the  Municipality  and  the  employees  have  already 
paid  extra  money  into  the  OMERS  plan  for  the  privilege  of  the  employees 
retiring  at  the  earlier  age,  i.e.  60,  rather  than  65.     For  the  right  of 
the  firemen  to  commence  receiving  their  pension  at  the  age  of  60,  they 
would  have  been  contributing  approximately  1%  more  than  those  municipal 
employees  whose  normal  retirement  age  under  OMERS  is  at  age  65;  the  Mun- 
icipality would,  under  the  OMERS  plan,  be  matching  that  additional  1% 
contribution.     Thus  the  Municipality  will  have  borne  the  increased  ex- 
penditures even  if  the  employees  opt  to  be  pensioned  at  age  65  rather 
than  60.     In  addition,  Mr.  Keith  indicated  that  there  would  be  career 
management  complexities  for  the  Municipality  if  a  flexible  system  of  re- 
tirement were  introduced.     It  would  be  more  difficult  for  the  Municipality 
to  plan  for  staff  if  there  were  no  set  retirement  date. 

On  the  basis  of  this  Report,  the  City  of  Mississauga  by  a  Reso- 
ution  dated  May  12,  1975  adopted  the  Report  of  Mr.  Sherlock  and  his  recom- 
mendation that  a  consistent  implementation  of  a  policy  of  retirement  at 
age  60  for  firefighters  be  maintained.     It  would  appear  from  the  Report 
that  uppermost  in  Mr.  Sherlock's  mind  and  indeed,  City  Council's,  were  the 
financial  consequences  for  the  City  should  a  flexible  policy  be  maintained 
with  respect  to  retirement. 

By-law  30-74  and  the  Resolution  of  May  12,  1975  fly  in  the  face 
of  the  Ontario  Human  Rights  Code,  and  cannot  be  operative.    Although  compliance 
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with  the  Code  may  cause  the  City  some  greater  expense  and  some  logistical 
problems  with  its  staff,  that  is  not  sufficient  to  justify  conduct  or  prac- 
tice which  is  in  contravention  of  the  Ontario  Human  Rights  Code. 

It  is  interesting  to  note  that  by  s.73(3)(b)  of  the  Regional 
Municipality  of  Peel  Act  S.O.  1973,  c.60,  every  member  of  the  Peel  Regional 
Police  Force  with  the  exception  of  civilian  employees  and  assistants,  must 
be  retired  on  the  last  day  of  the  month  in  which  the  member  attains  60  years 
of  age.     The  statute  does  not  provide  a  mandatory  age  for  firefighters.  Yet, 
here  is  a  statute  which  appears  to  be  in  conflict  with  the  Ontario  Human  Rights 
Code  with  respect  to  the  forced  retirement  of  policemen.       Section  17(a)  of 
the  Ontario  Human  Rights  Code  exempts  certain  statutes  from  the  effect  of  the 
Ontario  Human  Rights  Code  as  they  relate  to  protection  or  welfare  of  females. 
There  is  nothing  in  the  Code,  however,  which  indicates  that  compliance  with 
any  other  statute  shall  not  be  deemed  to  be  in  contravention  of  the  Code. 
This  Board  need  not  decide  whether  the  retirement  provision  as  it  relates 
to  policemen  in  the  Regional  Municipality  of  Peel  Act  can  stand  in  the 
face  of  the  Ontario  Human  Rights  Code  or  whether,  since  it  was  enacted 
subsequent  to  the  age  provision  of  the  Code  and  deals  with  the  specific 
job  classification  of  police,  it  should  take  precedence  over  the  prohi- 
bition enunciated  in  the  Code.    Although  there  is  a  statutory  provision 
compelling  retirement  from  the  police  department,  the  only  related  pro- 
vision for  firemen  is  that  contained  in  By-law  30-74  of  the  Corporation 
of  the  City  of  Mississauga.     Since  that  By-law  is  now  repugnant  to  the 
Ontario  Human  Rights  Code,  it  can  no  longer  be  effective.     If  the  Legis- 
lature, in  its  wisdom,  thought  it  was  necessary  to  enact  a  provision  set- 
ting out  the  compulsory  retirement  date  for  firemen,  it  could  have  passed 
legislation  similar  to  that  contained  in  the  Regional  Municipality  of  Peel 
Act  so  as  to  possibly  shelter  the  conduct  of  the  Municipality. 
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6.     THE  EFFECT  OF  THE  COMPLAINANT'S  PRIOR  KNOWLEDGE  AND  HIS  EXPECTATION 


OF  COMPULSORY  RETIREMENT  AT  AGE  60 


Counsel  for  the  City  of  MissisSauga  argued  that  the  Complainant 

knew  all  along  that  he  had  to  retire  at  age  60.     Counsel  pointed  to  the 
letter  that  the  Complainant  wrote  to  the  City  Manager  on  January  29,  1975 
(Exhibit  2)  wherein  he  stated  that  it  was  his  understanding  that  his  employ 
ment  would  terminate  when  he  reached  60  and  respectfully  requested  "an 
extension".     By  using  the  word  "extension",  Counsel  suggested  that  the 
Complainant  was  aware  of  the  policy  that  he  must  retire  at  the  age  of  60 
unless  he  secured  City  approval  to  continue  on  to  the  age  of  65.     The  Com- 
plainant had  taken  an  active  part  in  union  activities  and  at  one  point  in 
time  was  on  the  bargaining  committee.     Counsel  argued  that,  given  his  posi- 
tion in  the  union,  the  Complainant's  knowledge  and  familiarity  with  the 
terms  of  the  pension  plans  were  better  than  that  of  the  normal  employee.  Ac 
cordingly,  Counsel  asked  the  Board  to  infer  that  the  Complainant  had  pre- 
viously acquiesced  in  this  policy  of  mandatory  retirement  and,  in  fact,  by 
signing  the  Employee's  Enrolment  Card  (Exhibit  9)  upon  joining  OMERS  he  had 
expressly  agreed  to  60  as  his  normal  retirement  age. 

The  Complainant  testified,  however,  that  he  was  always  under 
the  impression  that  retirement  at  60  was  not  mandatory  but  that  he  would 
be  permitted  to  work  until  age  65  if  he  elected  not  to  take  his  pension 
at  age  60.     Until  the  OMERS  plan  was  instituted,  there  had,  in  fact,  been 
a  requirement  under  By-law  1379  that  Council  approval  be  obtained  before 
a  fireman  could  postpone  his  retirement  beyond  the  age  of  60.    The  Complain 
ant  relied  upon  this.     In  addition,  before  he  made  his  application  for  an 
extension,  there  was  some  historical  precedent  for  individuals  being  per- 
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mltted  to  work  until  the  age  of  65.    Mr.  Fred  Dienhart  was  a  dispatcher 
with  the  fire  department  and  in  1965  was  allowed  to  continue  his  employ- 
ment beyond  the  age  of  60.    Moreover,  the  Fire  Chief  at  the  time,  Mr. 
Braithwaite, was  approaching  70  years  of  age  when  he  retired.    Also,  for 
political  and  other  reasons,  Messrs.  Joseph  Miller,  Arthur  Warner  and 
Albert  Oliphant,  all  of  whom  had  been  senior  officials  with  the  various 
fire  departments  before  amalgamation,  were  by  virtue  of  By-law  30-74  per- 
mitted to  remain  in  the  employ  of  the  City  of  Mississauga  Fire  Department 
until  age  65.     The  same  privilege  was  extended  to  Mr.  Kirby  Burns,  who 
was  the  former  Fire  Chief  of  the  Town  of  Streetsville,  but  he  declined  to 
join  the  Department  of  the  new  Municipality  upon  amalgamation.     The  Com- 
plainant had  known  of  these  "extensions"  and  thus  assumed  that,  under  the 
circumstances,  he  would  be  able  to  secure  an  extension  as  well.  Chief 
Joseph  Miller,  in  his  testimony,  lent  credence  to  the  Complainant's  belief 
in  stating  that  in  the  1960's  he  thought  that  age  60  was  not  necessarily 
terminal  and  that  as  long  as  an  employee  was  in  good  health,  extensions 
would  be  liberally  granted.     Thus,  there  is  considerable  basis  for  the 
Complainant's  understanding.    Moreover,  having  regard  to  the  wording  of 
the  pension  plans  in  which  the  Complainant  participated  and  the  collective 
agreements  of  which  he  was  aware,  it  cannot  be  said  that  he  agreed  to  be 
compulsorily  retired  when  he  reached  60  years  of  age. 

In  any  event,  such  an  agreement  might  now  be  viewed  as  contrary 
to  public  policy,     The  preamble  to  the  Ontario  Hutaan  Rights  Code  makes  it 
clear  that  the  Code  was  directed  to  the  protection  of  the  public  and  to- 
wards the  fulfillment  of  an  object  of  general  policy.     This  statute  was 
enacted  to  eradicate  some  pernicious  social  practices.     To  allow  parties 
to  contract  out  of  these  provisions,  particularly  where  one  of  "the  parties 
holds  a  domineering  position,  would  swallow  up  any  remedial  effect  that 
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such  a  statute  was  meant  to  have.     The  courts  generally  will  not  enforce 
a  contract  which  is  expressly  or  impliedly  prohibited  by  statute:     St.  John 
Shipping  Corporation  v.  Joseph  Rank  [1956]  3  All  E.R.  683;  Kocitis  v.  D'Angelo 
[1958]  O.R.  104.     When  one  considers  the  policies  behind  the  Code,  it  may  be 
concluded  that  there  is  an  implied  prohibition  against  parties  contracting 
out  of  its  provisions.     Thus,  it  is  unlikely  that  contracts  which  further 
discrimination  contrary   to  the  Ontario  Human  Rights  Code  would  be  considered 
valid:     See  Treitel,  The  Law  of  Contract  (1975)  at  p. 318. 

7.     WHETHER  BOARD  0?  INQUIRY  SHOULD  HEAR  COMPLAINT  WHILE  GRIEVANCE 
PROCEEDINGS  UNDER  THE  COLLECTIVE  AGREEMENT  ARE  FENDING. 

Counsel  for  the  City  of  Mississauga  argued  that  a  Board  of 
Inquiry  under  the  Ontario  Human  Rights  Code  was  not  the  proper  forum 
to  deal  with  a  complaint  about  a  term  of  employment;  rather,  he  said, 
it  should  be  dealt  with  in  the  usual  labour  relations  context. 

At  or  about  the  same  time  that  Mr.  Hadley  lodged  his  Complaint 
with  the  Ontario  Human  Rights  Commission,  a  grievance  was  filed  under 
the  1975  collective  agreement  entered  into  between  the  City  of  Missis- 
sauga and  the  City  of  Mississauga  Firefighters  Association,  Local  1212 
(Exhibit  25) ,  in  which  the  union  alleged  the  very  act  of  discrimination 
which  forms  the  basis  of  this  inquiry.     The  collective  agreement  was 
entered  into  pursuant  to  s.5(l)  of  the  Fire  Departments    Act,  R.S.O.  1970, 
c.169  wherein  it  states  that  the  agreement  should  define,  determine  and 
provide  for  remuneration,  pensions  or  working  conditions  of  the  full-time 
firefighters  other  than  the  Chief  and  the  Deputy  Chief  of  the  Fire  Depart- 
ment.    Section  7(1)  provides  that  the  agreement  shall  be  binding  upon  the 
Municipality  and  the  full-time  firefighters.     Section  7(5)  then  provides 
for  the  resolution  of  certain  disputes  by  way  of  arbitration  as  follows: 
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"Where  a  difference  arises  between  the 
parties  relating  to  the  interpretation, 
application  or  administration  of  an 
agreement  made  under  s.5  .   .  .  or  where 
an  allegation  is  made  that  the  agree- 
ment or  award  has  been  violated,  either 
of  the  parties  may,  after  exhausting  any 
grievance  procedure  established  by  the 
agreement ,  notify  the  other  party  in 
writing  of  its  desire  to  submit  the  dif- 
ference or  allegation  to  arbitration  ..." 

It  is  the  contention  of  the  counsel  for  the  Respondent  that  the  right  to 
terminate  the  employment  of  the  Complainant  at  age  60  fell  within  "manage- 
ment functions"  within  the  meaning  of  Article  4  of  the  collective  agree- 
ment and  the  issue  turned  upon  the  interpretation  of  these  functions  which 
comes  within  the  powers  of  an  arbitrator  appointed  under  the  Fire  Depart- 
ment's Act.     In  effect,  counsel  for  the  City  of  Mississauga  argued  that 
the  proceedings  before  this  Board  of  Inquiry  should  be  stayed  pending  the 
exhaustion  of  the  internal  grievance  machinery  established  under  the  col- 
lective agreement.     He  submitted  that  the  Fire  Departments    Act  that  made 
collective  agreements  binding  also  provided  a  remedy  for  those  who  suffered 
when  agreements  were  breached  with  the  result  that  the  aggrieved  party  is 
obliged  to  use  the  procedures  provided  by  the  statute  for  his  relief,  namely, 
arbitration  and  should  not  be  able  to  concurrently  resort  to  other  forums 
for  relief  as  well.     Article  4.01(b)  expressly  says  that  a  claim  of  dis- 
criminatory action  with  respect  to  hiring,  discharging,  transferring,  clas- 
sifying, promoting,  demoting  or  otherwise  disciplining  any  member  of  the 
force  may  be  the  subject  of  grievance  procedures.     It  is  the  counsel  for 
the  Respondent's  submission  that  this  procedure  should  be  followed  in  the 
interests  of  all  the  parties. 

Another  Ontario  statute,  however,  the  Human  Rights  Code,  also 
proscribes  discrimination  in  employment  on  the  basis  of,  inter  alia,  age. 
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The  Legislature,  by  this  enactment,  has  provided  victims  of  discrimination 
with  remedies  which  parallel  those  available  from  the  traditional  remedial 
organs  of  labour  law.     Counsel  for  the  City  argued  that  this  avenue  of  re- 
lief, however,  should  be  pursued  in  the  first  instance  only  when  there  is 
no  collective  agreement  in  existence  and  there  is  no  other  remedy  available. 

In  the  present  case,  perhaps  little  would  be  accomplished  by 
this  Board  deferring  to  the  grievance  and  arbitration  procedures  under 
the  collective  agreement  as  there  is  grave  doubt  as  to  whether  the  griev- 
ance is  at  all  arbitrable.    Presumably  the  grievance  against  the  City  is 
a  claim  of  age  discrimination  in  relation  to  the  grievor's  "discharge" 
within  the  meaning  of  Article  4.01(b)  of  the  collective  agreement.  There 
would  be  a  serious  question  as  to  whether  the  retirement,  pursuant  to  a 
pension  plan  and  City  by-law,  of  an  individual  who  has  attained  the  age 
of  60  years,  could  be  characterized  as  a  discriminatory  act  in  relation 
to  "discharge".     The  company  might  successfully  take  the  position  that 
its  action  was  not  "discharge"  but  in  fact  "retirement"  and  that  the  griev- 
ance would  not,  therefore,  be  arbitrable  under  Article  4  of  the  collective 
agreement  since  it  makes  no  reference  to  "retirement".     The  Supreme  Court 
of  Canada  in  Bell  Canada  v.  Office  and  Professional  Employees  International 
Union,  Local  131,   (1973)  37  D.L.R.   (3d)  561  considered  a  similar  issue  and 
made  a  clear  distinction  between  "dismissal"  and  "retirement"  based  on  an 
employer  policy.     Judson,  J.,  without  much  elaboration,  concluded  at  pages 
565-566,  that  the  arbitrator  lacked  jurisdiction  under  the  collective  agree- 
ment to  deal  with  the  issue  for  the  following  reasons: 

"Article  8  of  the  collective  agreement 
reading,  "The  Company  may  dismiss  or  suspend 
an  employee  for  sufficient  and  reasonable 
cause",  cannot  possibly  be  read  as  "dismiss; 
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or  suspend,  or  retire  on  pension".  Until 
the  words  "retire  on  pension"  appear  in  art. 
8  of  the  collective  agreement,  there  can  be 
no  basis  for  the  arbitrator's  decision.  Dis- 
missal, suspension  and  retirement  on  pension 
are  three  different  and  distinct  concepts. 

The  result  is  that  the  arbitrator  exceeded 
his  powers." 

A  similar  plight  might  well  befall  the  outcome  of  Mr.  Kadley's  arbitration 
if  "discharge"  cannot  be  interpreted  as  including  mandatory  retirement. 

Apart  from  the  effect  of  the  Bell  Canada  decision,  there  remains 
the  problem  of  overlapping  jurisdiction  with  respect  to  remedies  for  em- 
ployment discrimination  between  the  labour  arbitration  process  and  the 
procedure  established  under  the  Ontario  Human  Rights  Code.     Although  the 
relationship  between  the  customary  labour-management  framework  and  the 
Ontario  Human  Rights  Code  is  still  unsettled,  the  Board,  nevertheless, 
feels  that  where  proceedings  have  been  initiated  simultaneously  in  both 
forums,  generally,  the  arbitrator  should  defer  to  the  proceeding  under 
the  Ontario  Human  Rights  Code.     The  following  factors  could  be  invoked  in 
support  of  this  proposition: 

(a)    The  control  of  grievance  and  arbitration  prodecures  rests  in 
the  hands  of  the  two  parties  to  the  underlying  collective  agreement  - 
the  employer  and  the  labour  organization.     In  many  situations,  the 
interests  of  the  individual  grievor  and  those  of  the  union  may  not 
be  identical.     The  labour  movement  has  often  pressed  for  a  mandatory 
retirement  for  its  members  at  an  early  age  coupled  with  adequate  pen- 
sion benefits.     The  younger  work  force  comprises  the  great  bulk  of 
union  membership,  and  accordingly,  the  quest  for  greater  employment 
for  this  group  would  be  a  significant  objective  of  the  trade  union 
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movement.     Professor  Daniel  Baum  in  his  book,  The  Final  Plateau  (1974) 

aptly  described  the  situation  in  this  way: 

"In  sum,  there  are  no  powerful  interest  groups 
working  in  favour  of  the  older  employee.  What 
perhaps  should  have  been  the  natural  ally  of 
the  older,  the  trade  union,  is  more  concerned 
with  meeting  its  concept  of  full  employment, 
coupled  with  a  decent  income."     (p. 157) 

Thus  there  might  be  institutional  limitations  on  the  arbitration  pro- 
cess as  a  remedy  for  individuals  complaining  about  age  discrimination. 
These  limitations  involve  a  special  risk  that  the  interests  of  indi- 
viduals will  be  submerged  by  collective  agreements; 

(b)  Although  the  employee  in  terms  of  natural  justice  has  the  right 
to  be  heard,  it  is  the  company  or  the  union  which  initiates  and  argues 
the  arbitration  hearing  on  the  grievance.     The  main  recourse  of  the 
dissatisfied  grievor  is  to  charge  the  union  with  a  breach  of  its  duty 
of  fair  representation  should  there  be  a  failure  to  process  the  griev- 
ance in  good  faith:    Fisher  v.  Pemberton  (1970)  8  D.L.R.   (3d)  521.  The 
courts,  however,  are  extremely  reluctant  to  interfere  with  the  discretion 
of  the  unions  in  their  handling  of  grievances.     Relief  in  this  type  of 
action  is  at  best  uncertain,  since  it  depends  on  proof  that  the  union 
acted  in  an  arbitrary  manner  or  in  bad  faith.    Proof  that  a  grievance 
had  merit  will  not  suffice.     Because  of  this  heavy  burden  of  proof,  the 
duty  of  fair  representation  may  have  only  limited  effectiveness  as  a 
check  against  the  arbitrary  exercise  of  union  power. 

(c)  It  should  be  noted  that  the  collective  agreement  merely  men- 
tions the  phrase  "discriminatory  action"  in  Article  4.01(b)  and 
the  word  "discrimination"  in  Article  14.02  without  any  further 
description  of  the  types  of  conduct  that  might  amount  to  such 
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acts.     The  scope  of  the  arbitrator's  powers  under  s.7(5)  of  the 
Fire  Department's  Act  is  limited  to  resolving  differences  relating  to 
the  interpretation,  application  or  administration  of  the  collective 
agreement.     In  interpreting  the  phrase  "discriminatory  action"  or 
the  word  "discrimination"  there  is  some  question  as  to  whether  the 
arbitrator  must  iestrict  himself  to  the  contract  and  ignore  the  word- 
ing of  the  Ontario  Human  Rights  Code.     His  authority  is  to  interpret 
the  collective  agreement,  not  an  external  statute.     The  better  posi- 
tion is  that  where  phrases  such  as  "discriminatory  action"  or  "dis- 
crimination" are  ambiguous  and  unclear,  then  an  arbitrator  should  be 
allowed  to  resort  to  a  related  statute  as  an  aid  in  its  interpreta- 
tion.    This  matter,  however,  is  not  free  of  uncertainty, 
(d)    Arbitration  in  the  labour  context  is  essentially  a  private  pro- 
ceeding, tailored  to  meet  the  needs  of  the  contracting  parties,  in 
which  the  arbitrator  is  called  upon  merely  to  interpret  and  apply 
the  provisions  of  the  union-management  agreement.     On  the  other  hand, 
a  proceeding  under  the  Ontario  Human  Rights  Code  before  a  Board  of 
Inquiry  must  be  held  in  public  and  the  parties  are  entitled  to  the 
full  panoply  of  rights  laid  down  by  the  Statutory  Powers  Procedure 
Act.     The  proceeding  is  public  in  nature  because  of  the  public  in- 
terest in  preventing  discriminatory  practices.     The  Ontario  Human 
Rights  Code  proclaims  as  a  matter  of  public  policy  the  rights  of 

individuals  to  secure  and  maintain  employment  free  of  invidious  dis- 
criminatory considerations.     These  are  matters  of  public  importance 
and  should  not  be  submerged  in  the  labour  arbitration  process  in  which 
the  arbitrator's  function  is  to  monitor  a  private  agreement.    His  duty 
is  to  serve  the  parties  to  the  contract.     The  contract  is  the  source 
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of  his  authority  and  it  establishes  the  rules  of  law  that  govern  this 
private  relationship.     The  Board  of  Inquiry,  on  the  other  hand,  derives 
its  authority  from  the  Ontario  Human  Rights  Code  and  is  charged  with 
the  task  of  vindicating  public  rights  in  the  event  that  there  is  a 
finding  of  discrimination. 

(e)     The  Legislature,  in  the  Ontario  Human  Rights  Code,  has  given  a 
Board  of  Inquiry  the  ultimate  responsibility  to  adjudicate  complaints 
of  discrimination.     Although  the  Legislature  surely  was  aware  of  the 
widespread  practice  of  arbitrating  grievances  in  industry,  it  ignored 
the  arbitration  process,  implying  that  it  intended  a  Board  of  Inquiry 
to  determine  issues  under  this  statute, 
(f)    Full  rights  of  appeal  are  guaranteed  under  the  Ontario  Human 
Rights  Code.     By  virtue  of  s.l4d,  any  party  may  appeal  to  the  Divi- 
sional Court  on  questions  of  law  or  fact  or  both.     No  appeal,  however, 
lies  from  the  decision  of  the  arbitrator  although,  of  course,  he  is 
subject  to  judicial  review  for  error  of  law  or  if  he  acted  in  excess 
of  his  jurisdiction.     Having  regard  to  the  nature  and  effect  of  an 
allegation  of  discrimination,  it  is  best  that  all  parties  have  avail- 
able to  them  broad  rights  of  appeal  to  the  Courts. 

For  all  of  these  reasons,  this  Board  refused  to  accede  to  Mr. 
Clark's  request  for  a  stay  of  these  proceedings  pending  the  outcome  of 
Mr.  Hadley's  grievance  under  the  collective  agreement. 


8.  RELIEF 


On  the  evidence,  the  Board's  decision  can  be  no  other  than  that 
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the  City  of  Mississauga  has  contravened  s.4(l)(b)  of  the  Ontario  Human 
Rights  Code  without  legal  justification.     The  question  of  relief  remains 
to  be  addressed. 

Most  people  philosophically  agree  that  discrimination  based  on 
race,  colour  or  sex  is  a  soul-destroying  act  which  cries  out  for  relief. 
Unfortunately,  discrimination  against  the  elderly  does  not  generally  evoke 
such  emotion.     The  problem  of  mandatory  retirement  which  the  elderly  face 
is  a  problem  which  does  not  confront  any  other  minority  segment  in  society. 
To  some,  retiremei.  £  is  viewed  longingly  as  a  time  for  increased  leisure,  a 
welcome  escape  from  the  work-filled  years  of  the  past.     In  fact,  voluntary 
retirement  on  an  adequate  income  can  be  a  highly  satisfying  experience.  To 
those,  however,  who  have  both  the  ability  and  the  inclination  to  continue 
working  and  have  been  forced  into  retirement,  the  remaining  years  of  life 
afford    only  idleness  and  a  feeling  of  a  lack  of  utility.    When  one  adds 
to  that  the  rigours  of  living  on  a  fixed  income  from  a  pension  fund,  re- 
tirement could  well  become  a  dehumanizing  experience  rather  than  the  anti- 
cipated halcyon  period  of  life.     Then,  there  is  the  psychological  distress 
which  an  individual  who  has  been  compelled  to  retire  against  his  will  might 
well  suffer.    Not  only  is  work  economically  important,  it  is  psychologically 
a  source  of  recognition  in  our  society.     The  work  ethic  is  related  directly 
to  an  individual's  image  of  being  a  respected  member  of  the  community.  Man- 
datory retirement  is  another  way  for  society  to  say  that  the  older  person  is 
useless  because  society  no  longer  requires  his  productivity.     An  individual's 
worth  should  be  measured  by  his  personal  capacity  rather  than  arbitrarily 
counting  up  the  number  of  years  he  has  happened  to  live.    Mandatory  retirer.- 
ment  can  be  characterized  as  unfair  to  the  able  older  worker,  psychologi- 
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cally  and  socially  damaging  and  economically  wasteful  to  not  only  the  parti- 
cular individual  but  to  the  country  as  a  whole. 

With  these  considerations  in  mind,  and  taking  into  account  the  fact 
that  the  Complainant  has  been  unsuccessful  in  securing  alternative  employ- 
ment since  his  forced  retirement,  the  only  proper  relief  is  for  this  Board 
to  order  first,  that  the  City  of  Mississauga  pay  by  way  of  compensation  to 
the  Complainant,  his  salary  for  the  period  commencing  July  1,  1975  to  the 
present  date  with  appropriate  deductions  being  made  with  respect  to  pension 
benefits  that  he  has  received  in  this  period  together  with  the  contribu- 
tions that  he  would  have  otherwise  made  to  the  pension  scheme  had  he 
continued  with  his  employment.     If  this  net  amount  cannot  be  agreed  to 
by  the  parties,  I  may  be  spoken  to.     Secondly,  the  City  of  Mississauga 
should  reinstate  the  Complainant  as  a  Shift  Captain  with  the  City  fire 
department.     The  reinstatement  should  be  subject,  of  course,  to  the  con- 
dition that  Mr.  Hadley  still  possesses  the  requisite  physical  and  mental 
prowess  to  perform  his  necessary  duties. 

Mr.  Pallett,  counsel  for  the  Complainant  submitted  that  the  Board 
should  order  the  Respondent  to  pay  the  Complainant  his  costs.     The  author- 
ity is  vested  in  the  Board,  he  argued,  by  the  power  given  to  it  under  s.14 
(c)  of  the  Ontario  Human  Rights  Code  "to  rectify  any  injury  caused  any  per- 
son or  to  make  compensation  therefor."    Whatever  the  validity  of  that  in- 
terpretation, the  Board  does  not  feel  that  this  is  a  proper  case  for  costs. 
The  Ontario  Human  Rights  Commission  is  compelled  by  s.l4b(l)(a)  to  have  car- 
riage of  the  Complaint  and  in  this  inquiry,  the  matter  was  prosecuted  by 
very  able  counsel  on  behalf  of  the  Commission.     In  the  usual  case,  the 
interests  of  the  Commission  and  the  Complainant  are  the  same.     That  was 
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the  situation  here  as  there  was  no  conflict  in  the  position  taken  by  the 
Commission  and  the  Complainant.  Although  the  Complainant  is  entitled  to 
be  represented  by  counsel,  in  the  instant  case,  it  was  somewhat  redundant 
to  have  two  counsel  present  as  there  was  an  identity  of  interests  between 
the  two  parties.  If  the  positions  had  been  diverse,  then  an  award  as  to 
costs  with  respect  to  the  Complainant's  personal  counsel  might  have  been 
justified. 


DATED  at  Toronto  thisp/^  day  of  May,  1976. 


■t 


IN  THE  MATTER  of  the  Ontario  Human  Rights  Code 
R.S.O.  1970,  c.318,  as  amended. 

AND  IN  THE  MATTER  of  the  Complaint  made  by  Mr. 
Thomas  Leonard  Hadley  of  Mississauga,  Ontario 
that  he  was  discriminated  against  by  the  City 
of  Mississauga  in  its  refusal  to  continue  to 
employ  him  because  of  his  age. 

ORDER 

This  matter  having  been  heard  by  this  Board  of  Inquiry  on 
April  26  and  27,  1976,  pursuant  to  the  Appointm-nt  by  the  Minister 
of  Labour,  the  Honourable  Bette  Stephenson,  dated  the  6th  day  of 
January,  1976,  in  the  presence  of  Counsel  for  the  Human  Rights  Com- 
mission, the  Complainant,  Thomas  Leonard  Hadley,  and  the  Respondent, 
the  City  of  Mississauga,  upon  hearing  read  the  Complaint  and  the 
evidence  adduced  and  what  was  alleged  by  Counsel: 

1.  It  is  ordered  that  the  Respondent  pay  the 
Complainant  by  way  of  compensation  his  salary 
for  the  period  commencing  July  1,  1975  to  the 
present  date  less  the  appropriate  deductions 
with  respect  to  pension  benefits  that  the 
Complainant  has  received  in  this  period  and 
less  the  contributions  that  the  Complainant 
would  have  otherwise  made  to  the  pension  plan 
had  he  continued  with  his  employment  during 
this  period. 

2.  And  it  is  ordered  that  the  Respondent  reinstate 
the  Complainant  as  a  Shift  Captain  with  the  fire 
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department  subject  to  the  condition  that 
the  Complainant  still  possesses  the  re- 
quisite physical  and  mental  competence  to 
perform  his  necessary  duties. 


DATED  this^/zO^  day  of  May,  1976. 


Chairman,  Bcjferd  of  Inquiry 
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